employment is the subject of medical evaluations and poten-
tial transfer under a standard published pursuant to section
101 or because such miner, representative of miners or appli-
cant for employment has instituted or caused to be instituted
any proceeding under or related to this Act or has testified
or is about to testify in any such proceeding, or because of
the exercise by such miner, representative of miners or appli-
cant for employment on behalf of himself or others of any
statutory right afforded by this Act.

DISCUSSION WITH ADDITIONAL FINDINGS OF FACT AND CONCLUSIONS OF LAW
A*  The Letter from Elmore to Cook, December 2, 1979

Respondent Dupree argues that the letter from Elmore to Cook was not pro-
tected activity under the Act.  Both Respondents argue that the letter written,
signed, and mailed by Houston Elmore, president of Local Union 9800, was not
the act of the local.

The Act gives unique responsibilities to miners and their representatives
in carrying out its provisions.  Miner-representatives have the right to
accompany MSHA inspectors "for the purpose of aiding such inspection and to
participate in pre- or post-inspection conferences held at the mine." Miners
or their representatives have the right to an immediate inspection if they
notify the Secretary of an alleged health or safety violation or an imminent
danger.  They may be entitled to an informal review by the Secretary for any
refusal to issue a citation with respect to any such alleged violation or
danger.  I have found in this case that the alleged irregularities in the
MSHA inspection records were discovered by officials of Local Union 9800.  I
have found that the president of the local and other officials discussed the
irregularities with MSHA officials.  Clearly, these were activities related
to safety in the mine and therefore were protected under the Act.

The letter in question was written because the local felt that MSHA was
not properly handling the case.  There is no evidence and no suggestion
except in the arguments of counsel that Elmore wrote the letter because of a
matter personal to himself.  It grew out of the union concern over safety in
the mine. Whether it was formally authorized by a membership meeting is
irrelevant. Elraore was the local president and is presumed to be authorized
to speak for the union in matters of union concern.  I conclude that the
letter was the act of Complainant and that it was activity protected under
the Act.

B, MSHA's Liability for Dupree's Conduct

Based upon the testimony of Dupree and Gaston, the parties to the con-
versation, Dupree did not state that he was speaking for MSHA, There is no,
evidence that he was authorized, expressly or impliedly, to respond to the
letter on behalf of MSHA,  The fact that he was an MSHA inspector and used
MSHA facilities hardly creates apparent authority, but even if it did, it was
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